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A. Overview 
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Statutes governing the offense of malicious or criminal mischief often contain a specific requirement that the accused 
damage the "property of another." 


Statutes governing the offense of malicious or criminal mischief often contain a specific requirement that the accused damage 
the "property of another"! or property "in which another has an interest."” Thus, in a prosecution for intentional damage to 
property, the state must prove that any other person, besides the defendant, has an interest in the property,° and, under some 


statutes, that person did not consent to the damage.* 


While the person injured through damage to property by an accused charged with criminal or malicious mischief generally 
must have some right in the damaged property, it is not necessary that the actual legal title be in such person.° Accordingly, 


possession,” although only temporary,” or a proprietary interest,” is generally sufficient to show ownership or an interest in 
someone other than the accused. The mere fact that a person resides at a residence, even without paying rent, may provide a 


sufficient interest in the property to support a conviction. 10 Where two people have an ownership interest in the same property, 


applicable statutory provisions may prohibit one person from damaging the other's interest. |! Thus, the element of malicious 
destruction of property requiring that the property at issue belong to another person is satisfied even if the defendant is a co- 


owner of the property, | For purposes of malicious mischief, the purchaser of land under an executory real estate contract is 
not an exclusive owner, as the seller retains in interest in the property, and thus the purchaser can be convicted for malicious 


mischief. !* 
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It is generally not necessary that the accused know who the owner of the property is. i Further, the state is not required to prove 


the specific identity of the owner to prove that damaged property was the property of another. > Thus, specific ownership of 
the property is not an essential element of criminal mischief and is immaterial, except to identify the property in question as 


not that of the accused. 1° 


Owner of property excluded under statute. 


In some jurisdictions, based on the common law, even when a "property of another" requirement is contained in the criminal 


mischief state, an owner of property cannot commit the offense of criminal mischief. '’ In these jurisdictions, "The criminal 
damage to property statute ... is founded in the common law, and at common law, the crime could not be committed if the 


perpetrator was one of the owners of the property." 8 Thus, courts continues to adhere to the common-law concept by requiring 


that the damage to the property be without the consent of the owner of the property. 19 Under this tule, a defendant that holds 
equitable title to property by virtue of an executory real estate contract, at least when the contract specifically allows the 
purchaser to take and retain possession of property, is an owner and thus precludes the purchaser from being able to commit 


criminal damage with regard to that property.”” 
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